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1972: born in Bochum, Germany
1997, 1999: First and Second State Exam, Tiibingen University/District Court
2002: Doctor's Degree in Law, paper subject "The Dimension of the Company", a comparative analysis on the

influence of a company's size on German and Japanese legal regulations

since 2002: Preparation of a second book (Habilitationsschrift) on the German "Garantievertrag"
(contract of indemnity), a comparative study on concept, structure and economic practice of securing
against risk in several countries

September - November 2005: Visiting Research Professor on the COE Soft Law Program, The University of Tokyo

Soft Law in International Trade: The First Demand Guarantee

Soft Law regulations nowadays can be found in many areas formerly reserved for "hard", that is statutory law. An
important sector is the field of international transactions, where legal regulation encounters many difficulties,
especially caused by differing national legislation of the parties involved and the usually high complexity of
specialized economic issues. Especially where codified law is not regarded as fully appropriate to solve the legal
consequences, Soft Law alternatives may do the trick. A particularly successful product on a Soft Law basis is the
so-called "First Demand Guarantee" (Bankgarantie auf erstes Anfordern), which is going to be explained in the
following article.

Nobody knows what might happen in the future. Having to act under uncertain circumstances therefore always
involves the possibility that results may not be as they were hoped for. Contracts of guarantee are a legal attempt
to control the uncontrollable. Their task is to shift the negative financial consequences of a risk from the beneficiary
creditor to the guarantor. The further the distance between contracting parties in an international transaction, the
more urgent becomes the need for sufficient risk-protection: Problems might occur in relation to an unfamiliar legal
system, import or customs formalities might prove an obstacle and finally changes on the political landscape can put
an end to ones economic plans. Thus the popularity of the First Demand Guarantee does not need to be explained.
It is not coincidental either that it spread simultaneously with the oil crisis in the Seventies and the topple of the
Shah-regime in Iran.

Strangely enough, a general statutory definition of "Guarantee" is nowhere to be found, just as there is no
systematic regulation available. On the other hand, the contract of guarantee is widely known and generally
accepted on the basis of freedom of contract. Considering that these kind of contracts are enforcable by law, one
might wonder for a moment if they are to be viewed as Soft Law at all. But, as was mentioned before, there simply
are no statutory regulations, guarantees are mainly governed by trading practices and an endless amount of largely
dissenting jurisdiction, especially in regard to specific contractual terms that have to keep up with commercial
needs. To classify a contract of guarantee as Soft Law thus does not seem to be too far-fetched. Its underlying
general concept is understood as an independent contractual obligation of one party (the guarantor), to keep another
party (the beneficiary or creditor) harmless from the economic consequences of a particular risk.
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The First Demand Guarantee is a specific class of guarantee, usually securing a transaction of significant value,
where it is sufficient for the creditor to simply ask the guarantor for payment to make him immediately liable to
pay the amount stipulated in the contract. Any objections whatsoever can only be brought forward in the course of
possible following legal actions to get the money repayed. In this way the First Demand Guarantee is a very
powerful means for the creditor to get hold of liquid assets even if he might not be entitled to them, as the risk
mentioned in the contract has not materialized at all.

A First Demand Guarantee consists at least of three separate legal relationships:

1. The agreement between the beneficiary, creditor of the underlying contract, and the principal, debtor of the
underlying contract, is the economic origin of the transaction as a whole. Both parties usually reside in two different
countries.

2. The agreement between the principal and the guarantor, who is not a party to the aforementioned contract. The
guarantor is typically a bank that issues the guarantee on behalf of its customer for a commission.

3. The agreement between the guarantor and the creditor, the actual contract of guarantee, where money will be
paid in compliance with the requirements laid down by the parties, usually in writing.

Concerning the question of the demand for payment we have to further distinguish between two situations:

a. The "formal" requirements denote the terms agreed upon in the contract of guarantee for claiming the
guaranteed sum. They alone specify if and when the guarantor has to pay.

b. The "material" requirements ask for the secured risk actually to have materialized. They determine when the
creditor may rightfully keep the guaranteed sum.

As the guarantor already has to pay in case a., and in addition, a mere demand of the creditor is sufficient, rules of
compliance are very strict: The demand has to be made in exactly the terms laid down in the contract of guarantee.
The main reason being that the bank as guarantor usually has no means to see into the relationship between
principal and creditor.

That leads us to the main problem of the First Demand Guarantee: The danger of fraud, or in other words the
abusive drawing on the guarantee by the creditor. That is the case, when the "formal" requirements are met, but
the "material” ones are not, the secured risk not having occurred. Now the guaranteeing bank finds itself in the
difficult situation that on the one hand in order to keep a good reputation it still would like to pay, but on the other
hand it also does not want to hazard the relationship to its customer, the principal. He himself rather had the bank
refrain from paying at all.

However, it must not be too easy to bar the bank from honouring its agreement, as it would severely hamper the
value of the First Demand Guarantee especially in international trade. Thus German jurisdiction - and most foreign
countries', too - largely agree that only in exceptional cases this might be done. That is, when fraud is evident and
easy to prove. Here the creditor abuses his "formal" contractual position and is therefore not entitled to be protected
by law.

There have been quite some attempts at regulating the First Demand Guarantee on an international basis by
private bodies as the International Chamber of Commerce (ICC) in Paris and the United Nations Commission on
International Trade Law (UNCITRAL) in Vienna. The latest Version of the corresponding UNCITRAL guidelines
contains a regulation on evidently fraudulent demands for payment similar to the aforementioned German approach.
Sorry to say that until today only a handful of countries have ratified the convention.

The First Demand Guarantee shows in conclusion that a legal creation on the basis of Soft Law can be very
successful if it truly serves the business community's needs. On the other hand the limits of Soft Law regulations
have again become visible: In the event of legal conflicts, here predominantly cases of evident fraud, it is necessary
to return to the chartered waters of national statutory law.

I Used here in the sense of the German "Garantievertrag'. In Common Law terms, contract of "indemnity"
would be the correct label, but as in the case of the First Demand Guarantee the term "guarantee" is also
used, even if it had to be "indemnity", this notation is kept throughout the article.

12




3 WETER

COEVZta—-FURT YV gy  R=IX— VY=

20054FE 8 H2HMMFIOH KL TICU T O 1 ADBAEKINT Lo ARBEOKR—LXR=IUpbH ¥y yu—
FT& 3 (http://www.j.u-tokyo.ac.jp/coelaw/outcome.html) o

il WO A y 4 b
COESOFTLAW-20058 T S—h =« B - L 75— 7 X ) HIZBIT 5 ERMHIHE OBERER 54T

VAN

V7 ba—mfs 15 (200546 1 ) (B Enmmd [a—KRL—1b - N F U RCBIT L34
SREICOVWTO—EL] (FHE) A, ZO0FHE10M KRR —BE O EN R CIEIENR T L,

MRS ne i S

[v7 ha—] OEBEMY LHGRNINZ B 2% ) L) ARLO AN ET D0, WLV 7 b
H—D7F =¥ ZRRARL T — 5 N—2 & LT - fiEH T3,

$E VT ba—F— & RX— ZBAEW

13




4 2113 COET T Y5 A [l il & 2R

PG FERNO2IMALCOET 1 777 AZD &, HIFEE2WR A, TORMEHEI THb NIz,
20054F 4 JICHEH S N7 HEHEH o F 2 & L1, FAES5 H23HICe 7)) ¥ 79 rhbin, B 53
HIlfEEA (M) — 5 —) fiEHR () — & — 3 . BRHACH (FSEHEEH Y ) O 302l
720 Z Dk, FAFEI0FI HARZERARE S S EHE O R R @A S h 7z (RESH) .

MR FNHRT HFHME 4 BBE (Fay =7 Fopikd &0 5 R FHiio ) b ok oD TH
0. BIEOZNE TOMREBEFTEH~NOMY AR INLZ &% b, V7 br—2uRET
51— ZIFRBEGEEHI SN2 8, T—F X=AME I T 2HEPREZ EBZEDT5
Bt ZE25N %,

7272, RIS VEiZ 2 o0 b, OF — RO T EROHRE . ONRLETHY 7 bu—
DML, @MW LRRICB T 2HEMTORE E Vo 2RI OVWT—BOE RO 5N T w5,
WINDEELFEICHT A0 LB REHTHY, SRILOLIWUHEDLDIIRAL TV ZE L
W

OB DO HI 68T - HEPET - WS CPR1TAE4 HBUE) % ok

<ABPRED HIN—=F 32OV T >
weg (R, mk, &g, B, M)

<Aoo HK >

AWK 70 77 AOHME. [V 7 Mu—] OEBOMIH LM ZE LT, 21itdory
AAT =BT B ER NG OMAEMREZ BT 2 EFERIC. EIA AT —O5 8T, boSEN
RSB OEE Z2Ho T T L ZWRRICT AT OEEL - R E - EBER2ERT S
TODOWMAHEBERSET X RT LI EITH 5,

<Gt : 2G8)  H % 3 RN E >

FRGERE B IZ BT, OIS - EBRERZ MRS - LI F—%F%2#@L, VR AT~
SEICBIT S Y 7 U —OEBOMIH L BRI OIIIEEICEATEBY, TOREIE. YR RIYT A -
AT B U CHMICABENTEZM, COEV 7 a— - FAAh vy gy - R—y%—. Y1) —
A, MEEE TV 7 Pa—Fi%e] Lo TREENTVSE, $72. V7 ha— - F— ¥ X— 2D HEEHE
BHUE 2 IRRI R EBE (h— FIE) 13, F5EFICBWTHYEA TV S,

LFWRE - EBR WK R - WAEBHED#IRE L L THER T 2 A, P64
FEIZIZHLE IS > TB Y. S OICH5RBRIIERIRYBE L 0ot % 2 TWw b,

<AL DKo >

EOFFEE U CTREIICERAFNC X 2861 » 2 Mz N— Fa— LR E T 54 51F, fERoHA
WCBITAEY A 2T —f5IEN—Fa =20 L2 BRROTICHEISRTETBY, v7ie—i&
FREMICE R ENZICE EFE 5 TE R, T2, ERRERSEDH AR O W L0 HEH O R 1 6 o B %
MIDOTHHZ D, EBEREZHIETHOMB., OVWTIIRETOHFIIE)I LT /N—Fu—
e b 3252/ hDo7ze TOXHIT, RN OHR I LMo sZ LDhh o7
V7 b —IZIEHEASHE N TSI LI, BEORKOBEEEH 5, V7 ba—ZREE O L
W 72EFORE 2L Ta Y o7 M, DAEICBVWTIED LX), #AEICBVW T EE A%
Vo

< AP RiDCOEL LTOHEEM: - JEEE>
V7 =PIV R AT —DHEBICHEDLZEHOKRE E RO IEEDOEROE S ICHEA L L, KL
WA V7 hua—]| OEBOMIALBGHHONIE. DREOSHEOE VA AT -0 D5

14



BWEARMET L2 DL 5, $72. V7 bu—L W) RN R EARFOP AL S H I & %
WRREILY EIF 5 28T, Sl B RO T EmORBIZLEGTA5Z LIRS,

EHIC, BT I AE, VT Mu—0FMIIgERIT) L LIS, TORBEEZEEHBFICO KM
5ZLT, EVARU—OFEIBIIBIT L EBENHESF N 26T 5 ANMEERT 27200 E 2T 5
EVWIHIEFRETAL, 202 Lk, DHPEOERZROBENLODRELERE IO DEEZONL, b
HEDS, GHE YA AT —OFICB W TEBN 2B EIK L, EBRNICETED 5055 2L
TV ETH, BT BITE2MAHBIEILHEADLDTHHEEZ LN,

<KRTOT T LR TRICBIF IO S5 - BEDOME >

WFOT 5 A TIT) FERTOMET, UTOX ) REEINERENTVWE Z L5,

(1) KREOEMPERTICHAEL, MEXEHO T - Ef1PELLENTVLY 7 hE =20
T HHABEOEWTF — 7 R— AR I NS,

(i) IEMMEBEAFOMBITMZ, 7= 2R Z X U0 L 5 RIFFRADFOFREN RE Ti: %
LAMA LoD, V7 bu—%2 &Gt SHEOMRN - EIENFEZ TV, V7 b o —Z2%ext
RELTHMT H7200H 7% ikm %S %o

(i) RFHCBILFEOHBEREBEEOHHAFICBNT, V7 ba—2IEHE»SMEDT. V7
M —DOEREEEE T ICH LS - EBREENT 5,

(iv) EVA 20— BW RIS T 25 FOMEEZ BT % 720 O8RS % B3 5.

(V) V7 ha—ZOWTINFETAXDETERSINMAEZMARILL, MIAZEEORTRKT 5,
FRICHEBE Y VRY T AL I F—F%BMEL. MEERORREEZ EWNIMIHT TRET 5. &
BT, WFZEEE ORI, BERE, AP L2k o T A - EBRISEILT b,

<A 5 20 - fEEEETS >

V7 ha—Zo0nTiE, ZOEZERIIL 22D L T, BITEBOBMPZLL, TOMAEHEBEDOH L
HOLMELLTBOLT, FERRNETF— I R—ZAL %L, 5HBOEI A A0 —DOW% - HEOHI%
19 W EAEE LW e 8B WS 2 TR S 2 LB 5 HR D TR,

Q211 COETu Y5 A RHZIC BT 271

RS RGT
LI R S BUTOSN A RRBES 5 2 L12 & > THINEBATE & HIT S h b

Waxv b

EYRAAT—IRICBIT A Y 7 U —OFROMFH L BN T2 HNE T8 7077 41, G
BCThHbERIBMOTHZETH Y, ZOREFRICHFINLEZATHY, V7 ba—ifgEs 57—
F—NR—=2ZDOMEOMTHEEIEREE LIFTWL EIicE s, &I, BELALY 7 a— - F—
7 == 2D ZDORMOREICITRE S HIFFTE 5,

7272, S, Ty NELR T AT, MRENIURICIEBRANR T 2 L lbh s 720, RAERED
MNP DR EE RLZOTIE RN EEZ D, SHI, EVAAT—FHEOY 7 b u—O#iFIX
> TR R SRS H B DT, SHBO—BOMEHED20121Z, WIRETEZY 7 P —H2
ZWAMECHESL T A UEDRDH S ). TD LT, BHEOBEEREE OBELMEEREEL T, V7 bo—
Bz el & U2 LB R0 B ORMZ NS Z LR ETH D, T2 HETHEEOERICH
LCiE. 2L OB ZARPWERICSME S5 EREPRD SN LA, FTMz CTHLRBICBY
5¥E W TORME D EARIZ,

15



FEATH  20054-10H31H

T113-0033 HEUHSSCRIX AT —3—1 WK R FEBE B BOR AT 7ER):
21MHCOET 1 7 7 & [HR LG OMEBRICBT LY 7 b u—| FER
Phone:03-5805-7297 Fax:03-5805-7143 E-mail:coe-law@j.u-tokyo.ac.jp URL: http:/ / www.j.u-tokyo.ac.jp/ coelaw /





